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SCHEDULE B 
(to Note Purchase Agreement) 

DEFINED TERMS 

As used herein, the following terms have the respective meanings set forth below or set 
forth in the Section hereof following such term: 

“Additional Covenant” shall mean any covenant in respect of the financial condition or 
financial position of the Company, including, but not limited to, covenants that specify or require 
the maintenance of certain financial ratios applicable to the Company, and the default provision 
related thereto (regardless of whether such provision is labeled or otherwise characterized as a 
covenant or a default). 

“Adjusted LIBOR Rate” shall mean, for any Floating Rate Interest Period, LIBOR for 
such Floating Rate Interest Period plus 1.55% (155 basis points). 

“Adjustment Period” shall mean, with respect to any calculation of the applicable interest 
rate in respect of the Notes, any period of time during which any Series of Notes has a current 
rating of less than “A3” by Moody’s or less than its equivalent by any other NRSRO. 

“Affiliate” means, at any time, and with respect to any Person, any other Person that at 
such time directly or indirectly through one or more intermediaries Controls, or is Controlled by, 
or is under common Control with, such first Person.  As used in this definition, “Control” means 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise. Unless the context otherwise clearly requires, any reference to an 
“Affiliate” is a reference to an Affiliate of the Company. 

“Agency Agreement” shall mean the Agency Agreement dated March 5, 2010 
substantially in the form of Exhibit 14.3 hereto. 

“Agency Discounted Value” means the quotient of the Market Value of an Eligible Asset 
divided by the applicable Rating Agency Discount Factor, provided that with respect to an 
Eligible Asset that is currently callable, Agency Discounted Value will be equal to the quotient 
as calculated above or the call price, whichever is lower, and that with respect to an Eligible 
Asset that is prepayable, Agency Discounted Value will be equal to the quotient as calculated 
above or the par value, whichever is lower.  

“Anti-Terrorism Order” means Executive Order No. 13224 of September 24, 2001, 
Blocking Property and Prohibiting Transactions with Persons Who Commit, Threaten to Commit 
or Support Terrorism, 66 U.S. Fed. Reg. 49, 079 (2001), as amended. 

“Basic Maintenance Test” as of any Valuation Date is the requirement to maintain 
Eligible Assets with an aggregate Agency Discounted Value equal to at least the basic 
maintenance amount required by each Rating Agency under its respective Rating Agency 
Guidelines, separately determined. 
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“Business Day” means (a) for the purposes of Section 8.6 only, any day other than a 
Saturday, a Sunday or a day on which commercial banks in New York City are required or 
authorized to be closed, and (b) for the purposes of any other provision of this Agreement, any 
day other than a Saturday, a Sunday or a day on which commercial banks in New York, 
New York, or Houston, Texas are required or authorized to be closed. 

“Capital Lease” means, at any time, a lease with respect to which the lessee is required 
concurrently to recognize the acquisition of an asset and the incurrence of a liability in 
accordance with GAAP. 

“Closing” is defined in Section 3. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time, and 
the rules and regulations promulgated thereunder from time to time. 

“Company” means Kayne Anderson Energy Total Return Fund, Inc., a Maryland 
corporation or any successor that becomes such in the manner prescribed in Section 10.2. 

“Confidential Information” is defined in Section 20. 

“Default” means an event or condition the occurrence or existence of which would, with 
the lapse of time or the giving of notice or both, become an Event of Default. 

“Default Rate” means (1) with respect to the Fixed Rate Notes, that rate of interest that is 
the greater of (i) 2.00% per annum above the rate of interest stated in clause (a) of the first 
paragraph of the Notes or (ii) 2.00% over the rate of interest publicly announced by The Bank of 
New York Mellon in New York, New York as its “base” or “prime” rate and (2) with respect to 
the Floating Rate Notes, that rate of interest that is 2.00% per annum plus the Adjusted LIBOR 
Rate.  The Default Rate shall be subject to Section 9.8(b). 

“Disclosure Documents” is defined in Section 5.3. 

“Electronic Delivery” is defined in Section 7.1(a). 

“Eligible Assets” means Moody’s Eligible Assets or Fitch Eligible Assets (if Moody’s or 
Fitch are then rating the Senior Securities) and/or Other Rating Agency Eligible Assets, 
whichever is applicable. 

“Energy Companies” means companies engaged in the energy industry, principally 
including publicly-traded energy-related master limited partnerships and limited liability 
companies taxed as partnerships, MLP affiliates, energy-related U.S. and Canadian royalty trusts 
and income trusts and other companies that derive at least 50% of their revenues from operating 
assets used in, or providing energy-related services for, the exploration, development, 
production, gathering, transportation, processing, storing, refining, distribution, mining or 
marketing of natural gas, natural gas liquids (including propane), crude oil, refined petroleum 
products or coal).  
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“Environmental Laws” means any and all Federal, state, local, and foreign statutes, laws, 
regulations, ordinances, rules, judgments, orders, decrees, permits, concessions, grants, 
franchises, licenses, agreements or governmental restrictions relating to pollution and the 
protection of the environment or the release of any materials into the environment, including but 
not limited to those related to Hazardous Materials. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended 
from time to time, and the rules and regulations promulgated thereunder from time to time in 
effect.  

“ERISA Affiliate” means any trade or business (whether or not incorporated) that is 
treated as a single employer together with the Company under section 414 of the Code. 

“Event of Default” is defined in Section 11. 

“Existing Notes” means the notes issued under the Existing Note Purchase Agreement, as 
amended, modified, replaced or refinanced from time to time. 

“Existing Note Purchase Agreement” means that certain Note Purchase Agreement dated 
as of August 13, 2008 between the Company and the purchasers of notes signatory thereto, as 
amended, modified, replaced or refinanced from time to time. 

“Extended 10-Day Period” shall have the meaning set forth in Section 11(c) of this 
Agreement. 

“Fitch” means Fitch Ratings and its successors at law.  

“Fitch Discount Factor” means the discount factors set forth in the Fitch Guidelines for 
use in calculating the Agency Discounted Value of the Company’s assets in connection with 
Fitch’s ratings of Senior Securities. 

“Fitch Eligible Asset” means assets of the Company set forth in the Fitch Guidelines as 
eligible for inclusion in calculating the Agency Discounted Value of the Company’s assets in 
connection with Fitch’s ratings of Senior Securities. 

“Fitch Guidelines” mean the guidelines provided by Fitch, as may be amended from time 
to time, in connection with Fitch’s ratings of Senior Securities. 

“Fixed Rate Notes” shall mean the Series D Notes. 

“Floating Rate Interest Payment Date” is defined in Section 1 of the Agreement. 

“Floating Rate Interest Period” shall mean each period commencing on the date of the 
Closing and, thereafter, commencing on an Floating Rate Interest Payment Date and continuing 
up to, but not including, the next Floating Rate Interest Payment Date. 
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“Floating Rate Notes” shall mean the Series E Notes. 

“Floating Rate Prepayment Amount” is defined in Section 8.6. 

“Floating Rate Required Holders” means, at any time, the holders of more than 50% in 
principal amount of the Series E Notes at the time outstanding (exclusive of Series E Notes then 
owned by the Company or any of its Affiliates). 

“Form N-CSR” is defined in Section 7.1(b). 

“GAAP” means generally accepted accounting principles as in effect from time to time in 
the United States of America. 

“Governmental Authority” means 

 (a) the government of 

 (i) the United States of America or any State or other political 
subdivision thereof, or 

 (ii) any other jurisdiction in which the Company conducts all or any 
part of its business, or which asserts jurisdiction over any properties of the 
Company, or 

 (b) any entity exercising executive, legislative, judicial, regulatory or 
administrative functions of, or pertaining to, any such government. 

“Guaranty” means, with respect to any Person, any obligation (except the endorsement 
in the ordinary course of business of negotiable instruments for deposit or collection) of such 
Person guaranteeing or in effect guaranteeing any indebtedness, dividend or other obligation of 
any other Person in any manner, whether directly or indirectly, including (without limitation) 
obligations incurred through an agreement, contingent or otherwise, by such Person: 

 (a) to purchase such indebtedness or obligation or any property constituting 
security therefor; 

 (b) to advance or supply funds (i) for the purchase or payment of such 
indebtedness or obligation, or (ii) to maintain any working capital or other balance sheet 
condition or any income statement condition of any other Person or otherwise to advance 
or make available funds for the purchase or payment of such indebtedness or obligation; 

 (c) to lease properties or to purchase properties or services primarily for the 
purpose of assuring the owner of such indebtedness or obligation of the ability of any 
other Person to make payment of the indebtedness or obligation; or 
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 (d) otherwise to assure the owner of such indebtedness or obligation against 
loss in respect thereof. 

In any computation of the indebtedness or other liabilities of the obligor under any Guaranty, the 
indebtedness or other obligations that are the subject of such Guaranty shall be assumed to be 
direct obligations of such obligor. 

“Hazardous Material” means any and all pollutants, toxic or hazardous wastes or other 
substances that might pose a hazard to health and safety, the removal of which may be required 
or the generation, manufacture, refining, production, processing, treatment, storage, handling, 
transportation, transfer, use, disposal, release, discharge, spillage, seepage or filtration of which 
is or shall be restricted, prohibited or penalized by any applicable law including, but not limited 
to, asbestos, urea formaldehyde foam insulation, polychlorinated biphenyls, petroleum, 
petroleum products, lead based paint, radon gas or similar restricted, prohibited or penalized 
substances. 

“holder” means, with respect to any Note, the Person in whose name such Note is 
registered in the register maintained by the Company pursuant to Section 13.1. 

“Holder Forms” means any forms required to be filed by a holder of Notes pursuant to 
the 1940 Act or as required by the Federal Reserve Board. 

“Indebtedness” with respect to any Person means, at any time, without duplication, 

 (a) its liabilities for borrowed money and its redemption obligations in respect 
of mandatorily redeemable Preferred Stock; 

 (b) its liabilities for the deferred purchase price of property acquired by such 
Person (excluding accounts payable arising in the ordinary course of business but 
including all liabilities created or arising under any conditional sale or other title retention 
agreement with respect to any such property); 

 (c) all liabilities appearing on its balance sheet in accordance with GAAP in 
respect of Capital Leases; 

 (d) all liabilities for borrowed money secured by any Lien with respect to any 
property owned by such Person (whether or not it has assumed or otherwise become 
liable for such liabilities); 

 (e) all its liabilities in respect of letters of credit or instruments serving a 
similar function issued or accepted for its account by banks and other financial 
institutions (whether or not representing obligations for borrowed money); 

 (f) the aggregate Swap Termination Value of all Swap Contracts of such 
Person; and 
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 (g) any Guaranty of such Person with respect to liabilities of a type described 
in any of clauses (a) through (f) hereof.   

“Institutional Investor” means (a) any Purchaser of a Note, (b) any holder of a Note 
holding (together with one or more of its affiliates) more than 5% of the aggregate principal 
amount of the Notes then outstanding, (c) any bank, trust company, savings and loan association 
or other financial institution, any pension plan, any investment company, any insurance 
company, any broker or dealer, or any other similar financial institution or entity, regardless of 
legal form, and (d) any Related Fund of any holder of any Note. 

“Investment Grade” shall mean a rating of at least “Baa3” or higher by Moody’s or its 
equivalent by any other NRSRO. 

“LIBOR” shall mean, for any Floating Rate Interest Period, the rate per annum (rounded 
upwards, if necessary, to the next higher one hundred-thousandth of a percentage point) for 
deposits in U.S. Dollars for a three month period which appears on the Bloomberg Financial 
Markets Service Page BBAM-1 (or if such page is not available, the Reuters Screen LIBO Page) 
as of 11:00 a.m. (London, England time) on the date two (2) Business Days before the 
commencement of such Floating Rate Interest Period (or three (3) Business Days prior to the 
beginning of the first Floating Rate Interest Period).  “Reuters Screen LIBO Page” means the 
display designated as the “LIBO” page on the Reuters Monitory Money Rates Service (or such 
other page as may replace the LIBO page on that service or such other service as may be 
nominated by the British Bankers’ Association as the information vendor for the purpose of 
displaying British Banker’s Association Interest Settlement Rates for U.S. Dollar deposits). 

“LIBOR Breakage Amount” means any loss, cost or expense actually incurred by any 
holder of a Floating Rate Note as a result of any payment or prepayment of any Floating Rate 
Note on a day other than a regularly scheduled Floating Rate Interest Payment Date for such 
Floating Rate Note or at the scheduled maturity (whether voluntary, mandatory, automatic, by 
reason of acceleration or otherwise), and any loss or expense arising from the liquidation or 
reemployment of funds obtained by it or from fees payable to terminate the deposits from which 
such funds were obtained.  Each holder shall determine the LIBOR Breakage Amount with 
respect to the principal amount of its Floating Rate Notes then being paid or prepaid (or required 
to be paid or prepaid) by written notice to the Company setting forth such determination in 
reasonable detail not less than two (2) Business Days prior to the date of prepayment in the case 
of any prepayment pursuant to Section 8.2.2 and not less than one (1) Business Day in the case 
of any payment required by Section 12.1.  Each such determination shall be presumptively 
correct absent manifest error. 

“Lien” means, with respect to any Person, any mortgage, lien, pledge, charge, security 
interest or other encumbrance, or any interest or title of any vendor, lessor, lender or other 
secured party to or of such Person under any conditional sale or other title retention agreement or 
Capital Lease, upon or with respect to any property or asset of such Person (including in the case 
of stock, stockholder agreements, voting trust agreements and all similar arrangements). 

“Make-Whole Amount” is defined in Section 8.6. 
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“Market Value” means the market value of an asset of the Company determined as 
follows:  Readily marketable portfolio securities listed on any exchange other than the NASDAQ 
are valued, except as indicated below, at the last sale price on the Business Day as of which such 
value is being determined. If there has been no sale on such day, the securities are valued at the 
mean of the most recent bid and asked prices on such day. Securities admitted to trade on the 
NASDAQ are valued at the NASDAQ official closing price. Portfolio securities traded on more 
than one securities exchange are valued at the last sale price on the Business Day as of which 
such value is being determined at the close of the exchange representing the principal market for 
such securities. Equity securities traded in the over-the-counter market, but excluding securities 
admitted to trading on the NASDAQ, are valued at the closing bid prices. Fixed income 
securities with a remaining maturity of 60 days or more are valued by us using a pricing service. 
When price quotations are not available, fair market value will be based on prices of comparable 
securities. Fixed income securities maturing within 60 days are valued on an amortized cost 
basis. For securities that are privately issued or illiquid, as well as any other portfolio security 
held by the Company for which, in the judgment of the Company’s investment adviser, reliable 
market quotations are not readily available, the pricing service does not provide a valuation, or 
provides a valuation that in the judgment of that investment adviser is stale or does not represent 
fair value, valuations will be determined in a manner that most fairly reflects fair value of the 
security on the valuation date under procedures adopted by the Board of Directors of the 
Company,  

“Material” means material in relation to the business, operations, affairs, financial 
condition, assets or properties of the Company. 

“Material Adverse Effect” means a material adverse effect on (a) the business, 
operations, affairs, financial condition, assets or properties of the Company taken as a whole, 
(b) the ability of the Company to perform its obligations under this Agreement and the Notes or 
(c) the validity or enforceability of this Agreement or the Notes. 

“Moody’s” means Moody’s Investors Service, Inc., a Delaware corporation, and its 
successors at law.  

“Moody’s Discount Factor” means the discount factors set forth in the Moody’s 
Guidelines for use in calculating the Agency Discounted Value of the Company’s assets in 
connection with Moody’s ratings of Senior Securities.  

“Moody’s Eligible Assets” means assets of the Company set forth in the Moody’s 
Guidelines as eligible for inclusion in calculating the Agency Discounted Value of the 
Company’s assets in connection with Moody’s ratings of Senior Securities.  

“Moody’s Guidelines” mean the guidelines provided by Moody’s, as may be amended 
from time to time, in connection with Moody’s ratings of Senior Securities.  

“MRP Shares” means those certain Series A, Mandatory Redeemable Preferred Shares 
issued pursuant to the 2010 Securities Purchase Agreement. 
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“Multiemployer Plan” means any Plan that is a “multiemployer plan” (as such term is 
defined in section 4001(a)(3) of ERISA). 

“NAIC” means the National Association of Insurance Commissioners or any successor 
thereto. 

“1940 Act” means the Investment Company Act of 1940, and the rules and regulations 
promulgated thereunder and all exemptive relief, if any, obtained by the Company thereunder, as 
the same may be amended from time to time.   

“1940 Act Asset Coverage” means asset coverage required by the 1940 Act Senior Notes 
Asset Coverage and by the 1940 Act Total Leverage Asset Coverage. 

“1940 Act Senior Notes Asset Coverage” means, asset coverage as defined by 
Section 18(h) of the 1940 Act as in effect on the date of Closing of at least 300% with respect to 
Senior Securities, determined on the basis of values calculated as of a time within 48 hours next 
preceding that of such determination.   

“1940 Act Total Leverage Asset Coverage” means, asset coverage as defined by 
Section 18(h) of the 1940 Act as in effect on the date of Closing of at least 200% with respect to 
Senior Securities and Preferred Stock, determined on the basis of values calculated as of a time 
within 48 hours next preceding the time of such determination. 

“Notes” is defined in Section 1. 

“NRSRO” means a nationally recognized statistical ratings organization. 

“Officer’s Certificate” means a certificate of a Senior Financial Officer or of any other 
officer of the Company whose responsibilities extend to the subject matter of such certificate. 

“Other Rating Agency” means each NRSRO, if any, other than Moody’s or Fitch then 
providing a rating for the Senior Securities. 

“Other Rating Agency Discount Factor” means the discount factors set forth in the Other 
Rating Agency Guidelines of each Other Rating Agency for use in calculating the Agency 
Discounted Value of the Company’s assets in connection with the Other Rating Agency’s rating 
of Senior Securities. 

“Other Rating Agency Eligible Assets” means assets of the Company set forth in the 
Other Rating Agency Guidelines of each Other Rating Agency as eligible for inclusion in 
calculating the Agency Discounted Value of the Company’s assets in connection with the Other 
Rating Agency’s rating of Senior Securities. 

“Other Rating Agency Guidelines” mean the guidelines provided by each Other Rating 
Agency, as may be amended from time to time, in connection with the Other Rating Agency’s 
rating of Senior Securities. 



 
 

 B-9 

“Paying Agent” shall mean the Paying Agent under the Agency Agreement. 

“PBGC” means the Pension Benefit Guaranty Corporation referred to and defined in 
ERISA or any successor thereto. 

“Person” means an individual, partnership, corporation, limited liability company, 
association, trust, unincorporated organization, business entity or Governmental Authority. 

“Plan” means an “employee benefit plan” (as defined in section 3(3) of ERISA) subject 
to Title I of ERISA that is or, within the preceding five years, has been established or 
maintained, or to which contributions are or, within the preceding five years, have been made or 
required to be made, by the Company or any ERISA Affiliate or with respect to which the 
Company or any ERISA Affiliate may have any liability. 

“Preferred Stock” means any class of capital stock of a Person that is preferred over any 
other class of capital stock (or similar equity interests) of such Person as to the payment of 
dividends or the payment of any amount upon liquidation or dissolution of such Person. 

“property” or “properties” means, unless otherwise specifically limited, real or personal 
property of any kind, tangible or intangible, choate or inchoate. 

“Purchaser” is defined in the first paragraph of this Agreement. 

“Qualified Institutional Buyer” means any Person who is a “qualified institutional buyer” 
within the meaning of such term as set forth in Rule 144A(a)(1) under the Securities Act. 

“Rating Agency” means each of Fitch (if Fitch is then rating Senior Securities), Moody’s 
(if Moody’s is then rating Senior Securities) and any Other Rating Agency. 

“Rating Agency Discount Factor” means the Moody’s Discount Factor (if Moody’s is 
then rating the Senior Securities), Fitch Discount Factor (if Fitch is then rating Senior Securities) 
or an Other Rating Agency Rating Agency Discount Factor, whichever is applicable.  

“Rating Agency Guidelines” mean Fitch Guidelines (if Fitch is then rating Senior 
Securities), Moody’s Guidelines (if Moody’s is then rating Senior Securities) and any Other 
Rating Agency Guidelines.  

“Reference Agreement” is defined in Section 9.9. 

“Related Fund” means, with respect to any holder of any Note, any fund or entity that 
(i) invests in securities or bank loans, and (ii) is advised or managed by such holder, the same 
investment advisor as such holder or by an affiliate of such holder or such investment advisor. 

“Required Holders” means, at any time, the holders of more than 50% in principal 
amount of the Notes at the time outstanding (exclusive of Notes then owned by the Company or 
any of its Affiliates). 
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“Responsible Officer” means any Senior Financial Officer and any other officer of the 
Company with responsibility for the administration of the relevant portion of this Agreement. 

“SEC” shall mean the Securities and Exchange Commission of the United States, or any 
successor thereto. 

“securities” or “security” shall have the meaning specified in Section 2(1) of the 
Securities Act.  

“Securities Act” means the Securities Act of 1933, as amended from time to time, and 
the rules and regulations promulgated thereunder from time to time in effect. 

“Senior Financial Officer” means the chief financial officer, principal accounting officer, 
treasurer or comptroller of the Company. 

“Senior Securities” means indebtedness for borrowed money of the Company including, 
without limitation, the Notes, bank borrowings and (without duplication) indebtedness of the 
Company within the meaning of Section 18 of the 1940 Act. 

“Series” shall refer to any series of Notes issued under this Agreement. 

“Series D Notes” is defined in Section 1 of this Agreement. 

“Series E Notes” is defined in Section 1 of this Agreement. 

“Subsidiary” means, as to any Person, any other Person in which such first Person or one 
or more of its Subsidiaries or such first Person and one or more of its Subsidiaries owns 
sufficient equity or voting interests to enable it or them (as a group) ordinarily, in the absence of 
contingencies, to elect a majority of the directors (or Persons performing similar functions) of 
such second Person, and any partnership or joint venture if more than a 50% interest in the 
profits or capital thereof is owned by such first Person or one or more of its Subsidiaries or such 
first Person and one or more of its Subsidiaries (unless such partnership or joint venture can and 
does ordinarily take major business actions without the prior approval of such Person or one or 
more of its Subsidiaries).  Unless the context otherwise clearly requires, any reference to a 
“Subsidiary” is a reference to a Subsidiary of the Company. 

“SVO” means the Securities Valuation Office of the NAIC or any successor to such 
Office. 

“Swap Contract” means (a) any and all interest rate swap transactions, basis swap 
transactions, basis swaps, credit derivative transactions, forward rate transactions, commodity 
swaps, commodity options, forward commodity contracts, equity or equity index swaps or 
options, bond or bond price or bond index swaps or options or forward foreign exchange 
transactions, cap transactions, floor transactions, currency options, spot contracts or any other 
similar transactions or any of the foregoing (including, but without limitation, any options to 
enter into any of the foregoing), and (b) any and all transactions of any kind, and the related 
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confirmations, which are subject to the terms and conditions of, or governed by, any form of 
master agreement published by the International Swaps and Derivatives Association, Inc., any 
International Foreign Exchange Master Agreement. 

“Swap Termination Value” means, in respect of any one or more Swap Contracts, after 
taking into account the effect of any legally enforceable netting agreement relating to such Swap 
Contracts, (a) for any date on or after the date such Swap Contracts have been closed out and 
termination value(s) determined in accordance therewith, such termination value(s), and (b) for 
any date prior to the date referenced in clause (a), the amounts(s) determined as the 
mark-to-market values(s) for such Swap Contracts, as determined based upon one or more 
mid-market or other readily available quotations provided by any recognized dealer in such 
Swap Contracts. 

“Total Assets” shall mean the aggregate amount of all assets of the Company determined 
in accordance with GAAP applicable to the Company. 

“2010 Securities Purchase Agreement” means that certain Securities Purchase 
Agreement among the Company and the parties set forth in Schedule A thereto dated March 5, 
2010. 

“USA Patriot Act” means United States Public Law 107-56, Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA 
PATRIOT ACT) Act of 2001, as amended from time to time, and the rules and regulations 
promulgated thereunder from time to time in effect. 

“Valuation Date” means every Friday, or, if such day is not a Business Day, the next 
preceding Business Day; provided, however, that the first Valuation Date may occur on any other 
date established by the Company; provided, further, however, that such first Valuation Date shall 
be not more than one week from the date on which Notes initially are issued. 
 



 

SCHEDULE 5.3 
(to Note Purchase Agreement) 

DISCLOSURE MATERIALS 

1. Investor Presentation of the Company’s Senior Notes and Preferred Stock Private 
Placement, dated February 2010. 

2. Offering Letter from Bank of America Merrill Lynch and Citigroup Global Markets, Inc. 
to the Company. 

3. The Company’s Senior Note Basic Maintenance Amount as of January 31, 2010 
(Moody’s Calculation). 

4. The Company’s Senior Note Stock Basic Maintenance Amount as of January 31, 2010 
(Fitch Calculation). 

 



 

SCHEDULE 5.5 
(to Note Purchase Agreement) 

FINANCIAL STATEMENTS 

 

1. The Company’s Annual Report for the fiscal year ended November 30, 2007. 

2. The Company’s Annual Report for the fiscal year ended November 30, 2008. 

3. The Company’s Annual Report for the fiscal year ended November 30, 2009. 
 



 

SCHEDULE 5.15 
 (to Note Purchase Agreement) 

EXISTING INDEBTEDNESS AS OF JANUARY 31, 2010 
 

INSTRUMENT OBLIGOR OBLIGEE 

PRINCIPAL 
AMOUNT 

OUTSTANDING COLLATERAL 

Revolving Credit 
Facility 

 

 

Company 
 
 
 

 

JP Morgan Chase 
Bank, N.A., as 

administrative agent 
along with several 
banks and financial 

institutions 

$74,000,000 
 
 
 
 
 

None 
 
 
 
 
 
 

Senior Notes: 
 

Series A 
Series B 
Series C 

 

Company 
 
 
 
 
 

Holders of Notes 
 
 
 
 
 

 
$9,000,000 
$28,000,000 
$128,000,000 

 

None 
 
 
 
 
 

 
 



 

EXHIBIT 1-A 
(to Note Purchase Agreement) 

[FORM OF SERIES D NOTE] 

THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 
“SECURITIES ACT”) OR UNDER THE SECURITIES LAWS OF ANY STATE AND MAY NOT BE 
TRANSFERRED OR RESOLD UNLESS REGISTERED UNDER THE SECURITIES ACT AND ALL APPLICABLE 
STATE SECURITIES LAWS OR UNLESS AN EXEMPTION FROM THE REQUIREMENT FOR SUCH 
REGISTRATION IS AVAILABLE. 

KAYNE ANDERSON ENERGY TOTAL RETURN FUND, INC. 

4.15% SERIES D SENIOR UNSECURED NOTE DUE MARCH 5, 2015 
 
No. RD-[_____] [Date] 
$[_______] PPN 48660P B*4 

FOR VALUE RECEIVED, the undersigned, KAYNE ANDERSON ENERGY TOTAL RETURN 
FUND, INC. (herein called the “Company”), a corporation organized and existing under the laws 
of the State of Maryland, hereby promises to pay to [____________], or registered assigns, the 
principal sum of [_____________________] DOLLARS (or so much thereof as shall not have 
been prepaid) on March 5, 2015, with interest (computed on the basis of a 360-day year of 
twelve 30-day months) (a) on the unpaid balance hereof at the rate of 4.15% per annum from the 
date hereof, payable semiannually, on the 13th day of February and August in each year, 
commencing with the February or August next succeeding the date hereof, until the principal 
hereof shall have become due and payable, and (b) to the extent permitted by law, on any 
overdue payment (including any overdue prepayment) of principal, any overdue payment of 
interest and any overdue payment of any Make-Whole Amount, payable semi-annually as 
aforesaid (or, at the option of the registered holder hereof, on demand), at a rate equal to the 
Default Rate. 

In addition to any other amounts of interest payable hereunder, the interest rate applicable 
to this Note is subject to increase pursuant to and in accordance with the requirements of 
Section 9.8(b) of the Note Purchase Agreement (referred to below). 

Payments of principal of, interest on and any Make-Whole Amount with respect to this 
Note are to be made in lawful money of the United States of America at The Bank of New York 
Mellon in New York, New York or at such other place as the Company shall have designated by 
written notice to the holder of this Note as provided in the Note Purchase Agreement referred to 
below. 

This Note is one of a series of Senior Notes (herein called the “Notes”) issued pursuant 
to the Note Purchase Agreement, dated as of March 5, 2010 (as from time to time amended, the 
“Note Purchase Agreement”), between the Company and the respective Purchasers named 
therein and is entitled to the benefits thereof.  Each holder of this Note will be deemed, by its 
acceptance hereof, (i) to have made the representations set forth in Section 6 of the Note 
Purchase Agreement and (ii) to have agreed to the confidentiality provisions set forth in 
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Section 20 of the Note Purchase Agreement.  Unless otherwise indicated, capitalized terms used 
in this Note shall have the respective meanings ascribed to such terms in the Note Purchase 
Agreement. 

This Note is a registered Note and, as provided in the Note Purchase Agreement, upon 
surrender of this Note for registration of transfer, accompanied by a written instrument of 
transfer duly executed, by the registered holder hereof or such holder’s attorney duly authorized 
in writing, a new Note for a like principal amount will be issued to, and registered in the name 
of, the transferee.  Prior to due presentment for registration of transfer, the Company may treat 
the person in whose name this Note is registered as the owner hereof for the purpose of receiving 
payment and for all other purposes, and the Company will not be affected by any notice to the 
contrary. 

This Note is subject to optional prepayment, in whole or from time to time in part, at the 
times and on the terms specified in the Note Purchase Agreement, but not otherwise. 

If an Event of Default occurs and is continuing, the principal of this Note may be 
declared or otherwise become due and payable in the manner, at the price (including any 
applicable Make-Whole Amount) and with the effect provided in the Note Purchase Agreement. 

This Note shall be construed and enforced in accordance with, and the rights of the 
Company and the holder of this Note shall be governed by, the law of the State of New York 
excluding choice-of-law principles of the law of such State that would permit the application of 
the laws of a jurisdiction other than such State. 

 
KAYNE ANDERSON ENERGY TOTAL RETURN 

FUND, INC. 
 
 
By ___________________________________  

 Name: 
 Title: 

 



 

EXHIBIT 1-B 
(to Note Purchase Agreement) 

[FORM OF SERIES E NOTE] 

THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 
“SECURITIES ACT”) OR UNDER THE SECURITIES LAWS OF ANY STATE AND MAY NOT BE 
TRANSFERRED OR RESOLD UNLESS REGISTERED UNDER THE SECURITIES ACT AND ALL APPLICABLE 
STATE SECURITIES LAWS OR UNLESS AN EXEMPTION FROM THE REQUIREMENT FOR SUCH 
REGISTRATION IS AVAILABLE. 

KAYNE ANDERSON ENERGY TOTAL RETURN FUND, INC. 

FLOATING RATE SERIES E SENIOR UNSECURED NOTE DUE MARCH 5, 2015 
 
No. RE-[_____] [Date] 
$[_______] PPN 48660P B@2 

FOR VALUE RECEIVED, the undersigned, KAYNE ANDERSON ENERGY TOTAL RETURN 
FUND, INC. (herein called the “Company”), a corporation organized and existing under the laws 
of the State of Maryland, hereby promises to pay to [____________], or registered assigns, the 
principal sum of [_____________________] DOLLARS (or so much thereof as shall not have 
been prepaid) on March 5, 2015, with interest (computed on the actual number of days elapsed 
on the basis of a year consisting of 360 days) (a) on the unpaid balance hereof the Adjusted 
LIBOR Rate as calculated for each Floating Rate Interest Period pursuant to Section 1 of the 
Note Purchase Agreement from the date hereof, payable quarterly, on the 13th day of February, 
May, August and November in each year, commencing with the February, May, August or 
November next succeeding the date hereof, until the principal hereof shall have become due and 
payable, and (b) to the extent permitted by law, on any overdue payment (including any overdue 
prepayment) of principal, any overdue payment of interest and any overdue payment of any 
Floating Rate Prepayment Amount and LIBOR Breakage Amount, payable quarterly as aforesaid 
(or, at the option of the registered holder hereof, on demand), at a rate equal to the Default Rate. 

In addition to any other amounts of interest payable hereunder, the interest rate applicable 
to this Note is subject to increase pursuant to and in accordance with the requirements of 
Section 9.8(b) of the Note Purchase Agreement (referred to below). 

Payments of principal of, interest on and any Floating Rate Prepayment Amount with 
respect to this Note are to be made in lawful money of the United States of America at The Bank 
of New York in New York, New York or at such other place as the Company shall have 
designated by written notice to the holder of this Note as provided in the Note Purchase 
Agreement referred to below. 

This Note is one of a series of Senior Notes (herein called the “Notes”) issued pursuant 
to the Note Purchase Agreement, dated as of March 5, 2010 (as from time to time amended, the 
“Note Purchase Agreement”), between the Company and the respective Purchasers named 
therein and is entitled to the benefits thereof.  Each holder of this Note will be deemed, by its 
acceptance hereof, (i) to have made the representations set forth in Section 6 of the Note 
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Purchase Agreement and (ii) to have agreed to the confidentiality provisions set forth in 
Section 20 of the Note Purchase Agreement.  Unless otherwise indicated, capitalized terms used 
in this Note shall have the respective meanings ascribed to such terms in the Note Purchase 
Agreement. 

This Note is a registered Note and, as provided in the Note Purchase Agreement, upon 
surrender of this Note for registration of transfer, accompanied by a written instrument of 
transfer duly executed, by the registered holder hereof or such holder’s attorney duly authorized 
in writing, a new Note for a like principal amount will be issued to, and registered in the name 
of, the transferee.  Prior to due presentment for registration of transfer, the Company may treat 
the person in whose name this Note is registered as the owner hereof for the purpose of receiving 
payment and for all other purposes, and the Company will not be affected by any notice to the 
contrary. 

This Note is subject to optional prepayment, in whole or from time to time in part, at the 
times and on the terms specified in the Note Purchase Agreement, but not otherwise. 

If an Event of Default occurs and is continuing, the principal of this Note may be 
declared or otherwise become due and payable in the manner, at the price (including any 
applicable Floating Rate Prepayment Amount) and with the effect provided in the Note Purchase 
Agreement. 

This Note shall be construed and enforced in accordance with, and the rights of the 
Company and the holder of this Note shall be governed by, the law of the State of New York 
excluding choice-of-law principles of the law of such State that would permit the application of 
the laws of a jurisdiction other than such State. 

 
KAYNE ANDERSON ENERGY TOTAL RETURN 

FUND, INC. 
 
 
By ___________________________________  

 Name: 
 Title: 

 



 

EXHIBIT 4.4(a) 
(to Note Purchase Agreement) 

 
FORM OF OPINION OF SPECIAL COUNSEL 

TO THE COMPANY 
 
 

[See Attached] 
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March 5, 2010 56869.00023 
 

Each of the Purchasers listed on Schedule A hereto (“Purchasers”) 

Re: Kayne Anderson Energy Total Return Fund, Inc. – Private Offering of 4.15% 
Series D Senior Unsecured Notes due March 5, 2015 and Floating Rate Series 
E Senior Unsecured Notes due March 5, 2015 (collectively, the “Notes”) 

Ladies and Gentlemen: 

We have acted as counsel to Kayne Anderson Energy Total Return 
Fund, Inc., a Maryland corporation (the “Company”), in connection with the issuance 
and sale by the Company of the Notes to you pursuant to the Note Purchase 
Agreement, dated the date hereof (the “Purchase Agreement”), among the Company 
and the Purchasers relating to the issuance and sale (the “Offering”) to the Purchasers 
of $85 million aggregate principal amount of the Company’s Notes.  This opinion letter 
is being furnished pursuant to Section 4.4(a) of the Purchase Agreement.  Capitalized 
terms used herein and not otherwise defined herein shall have the meanings assigned to 
them in the Purchase Agreement. 

As such counsel and for purposes of our opinions set forth below, we 
have examined originals or copies, certified or otherwise identified to our satisfaction, 
of such documents, corporate records, certificates of public officials and other 
instruments as we have deemed necessary or appropriate as a basis for the opinions set 
forth herein, including, without limitation: 

(i) the Purchase Agreement; 

(ii) the Notes; 

(iii) completed Federal Reserve Forms G-3 of even date herewith, 
executed by the Company and delivered to each Purchaser 
(collectively, the “Purpose Statements”); 

(iv) the Articles of Amendment and Restatement of the Company, 
as amended or supplemented, certified as of February 4, 2010 by 
the Department of Assessments and Taxation of Maryland, and 
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the Bylaws of the Company, each as currently in effect and as 
certified by the Secretary of the Company as of the date hereof; 

(v) resolutions adopted by the Company’s board of directors (or a 
duly authorized committee thereof), certified by the Secretary of 
the Company, relating to the execution and delivery of, and the 
performance by the Company of its obligations under, the 
Transaction Documents (as hereinafter defined); 

(vi) a Certificate of Status of Foreign Corporation of the Secretary 
of State of the State of California with respect to the Company, 
dated February 4, 2010 (as updated by correspondence from an 
attorney service to March 4, 2010) (the “California Good 
Standing Certificate”); 

(vii) a Certificate of Fact of the Secretary of State of the State of 
Texas with respect to the Company, dated February 3, 2010 (as 
updated by correspondence from an attorney service to March 
4, 2010) (the “Texas Good Standing Certificate” and, together 
with the California Good Standing Certificate, the “Good 
Standing Certificates”); and 

(viii) certificates of officers and representatives of the Company. 

In addition to the foregoing, we have made such investigations of law as 
we have deemed necessary or appropriate as a basis for the opinions set forth herein. 

The Purchase Agreement and the Notes are referred to herein, 
individually, as a “Transaction Document” and collectively, as the “Transaction 
Documents.” 

In such examination and in rendering the opinions expressed below, we 
have assumed:  (i) the due authorization, execution and delivery of the Transaction 
Documents and all agreements, instruments and other documents referred to above by 
all the parties thereto; (ii) the genuineness of all signatures on all documents submitted 
to us; (iii) the authenticity and completeness of all documents, corporate records, 
certificates and other instruments submitted to us; (iv) that photocopy, electronic, 
certified, conformed, facsimile and other copies submitted to us of original documents, 
corporate records, certificates and other instruments conform to the original 
documents, corporate records, certificates and other instruments, and that all such 
original documents, corporate records, certificates and other instruments were 
authentic and complete; (v) the legal capacity of all individuals executing documents; 
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(vi) that the Transaction Documents and all other documents executed in connection 
with the transactions contemplated thereby are the valid and binding obligations of 
each of the parties thereto (other than the Company) under New York law, enforceable 
against such parties (other than the Company) under New York law in accordance with 
their respective terms and that no such documents have been amended, modified, 
supplemented or terminated orally or in writing except as has been disclosed to us; 
(vii) that the statements contained in the certificates and comparable documents of 
public officials, officers and representatives of the Company and other persons on 
which we have relied for the purposes of this opinion letter are true and correct and 
that there has not been any change in the good standing status of the Company from 
that reported in the Good Standing Certificates; (viii) the due formation and valid 
existence of the Company, and the good standing of the Company in each applicable 
jurisdiction (other than the States of Texas and California); (ix) the due power and 
authority of the Company to execute and deliver, and to perform its respective 
obligations under, the Transaction Documents; (x) that the Purchasers satisfied all 
regulatory and legal requirements applicable to their respective activities; (xi) that the 
rights and remedies set forth in the Transaction Documents will be exercised 
reasonably and in good faith and were granted without fraud or duress and for good, 
valuable and adequate consideration and without intent to hinder, delay or defeat any 
rights of any creditors or stockholders of the Company; (xii) that the officers, directors 
and stockholders of the Company have properly discharged their fiduciary duties; (xiii) 
that each Purpose Statement has been delivered to the Purchaser indicated in the 
heading thereof; and (xiv) that each Purpose Statement has been signed and accepted in 
good faith by a duly authorized officer of each Purchaser to whom such Purchase 
Statement was delivered, and such Purchaser has completed the appropriate portions of 
such Purpose Statement.  As to all questions of fact material to this opinion letter and 
as to the materiality of any fact or other matter referred to herein, we have relied 
(without independent investigation) upon certificates or comparable documents of 
officers and representatives of the Company and of public officials and upon the 
representations, warranties and covenants contained in the Purchase Agreement. 

Statements in this opinion letter which are qualified by the expression 
“to our knowledge” or “known to us” or other expressions of like import are limited to 
the current actual knowledge of David Hearth, John Della Grotta, Lindsay Sparks and 
Marisa Rolland, who are the individual attorneys in this Firm who have devoted 
substantive attention to the representation of the Company in connection with the 
preparation, negotiation, execution and delivery of the Transaction Documents (and 
expressly exclude any other person in this Firm or any constructive or imputed 
knowledge of any information, whether by reason of our representation of the 
Company or otherwise).  David Hearth, John Della Grotta, Lindsay Sparks and Marisa 
Rolland are the only attorneys in this Firm who devoted substantial time to the 
transactions contemplated in the Transaction Documents. We have not undertaken any 
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independent investigation to determine the accuracy of any such statement, and any 
limited inquiry undertaken by us during the preparation of this opinion letter should 
not be regarded as such an investigation.  In rendering the opinion set forth in opinion 
paragraph 4 below, we have not made any independent investigation of any court, 
governmental, regulatory or arbitral records to determine whether any action, suit, claim 
or proceeding has been filed or is pending. 

Based upon the foregoing, and in reliance thereon, and subject to the 
limitations, qualifications and exceptions set forth herein, we are of the following 
opinion: 

1. Based solely on a review of the California Good Standing 
Certificate and the Texas Good Standing Certificate, we confirm that the Company is in 
good standing as a foreign corporation in the States of California and Texas. 

2. Each of the Transaction Documents constitutes the valid and 
binding obligation of the Company, enforceable against the Company in accordance 
with its terms. 

3. The execution and delivery of each of the Transaction 
Documents by the Company and the performance of its obligations thereunder do not 
(a) constitute a breach by the Company of, or constitute a default by the Company 
under, any agreement listed on Schedule B hereto (collectively, the “Reviewed 
Agreements”), or (b) cause the Company to violate any federal or New York law, 
regulation or rule applicable to the Company that is generally applicable to transactions 
of the type contemplated in the Transaction Documents. 

4. To our knowledge, there is no action, suit or proceeding at law 
or in equity, or by or before any federal or New York state court, governmental or 
regulatory body or agency or any arbitration board or panel, pending or overtly 
threatened against the Company that questions the validity of the Transaction 
Documents. 

5. No registration of the Notes under the Securities Act is required 
in connection with the sale of the Notes to the Purchasers under the circumstances 
contemplated by the Purchase Agreement, and an indenture does not need to be 
qualified under the Trust Indenture Act of 1939, as amended, assuming (a) the accuracy 
of the Purchasers’ representations and warranties made in the Purchase Agreement, (b) 
the accuracy of the Company’s representations and warranties made in the Purchase 
Agreement regarding the absence of a general solicitation in connection with the offer 
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and sale of such Notes to the Purchasers, and (c) the due performance by the 
Purchasers of their obligations set forth in the Purchase Agreement. 

6. On the date hereof, the sale of the Notes to the Purchasers does 
not violate Regulation T, U or X of the Board of Governors of the Federal Reserve 
System.  For purposes of our opinion on Regulation T of the Board of Governors of 
the Federal Reserve System, we have assumed, with your permission, that none of the 
Purchasers is a “creditor,” as defined in Regulation T of the Board of Governors of the 
Federal Reserve System, and therefore Regulation T of the Board of Governors of the 
Federal Reserve System is not applicable to the issuance and sale of the Notes to the 
Purchasers. 

The opinions expressed herein are subject to the following assumptions, 
exceptions, qualifications and limitations: 

A. We express no opinion with respect to any of the following (collectively, 
the “Excluded Laws”):  (i) anti-fraud laws or, except with respect to federal securities 
laws as set forth in opinion paragraph 5, other federal and state securities laws; 
(ii) except as set forth in opinion paragraph 6, Federal Reserve Board margin 
regulations; (iii) pension and employee benefit laws, e.g., ERISA; (iv) federal and state 
antitrust and unfair competition laws, including, without limitation, the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, as amended, and the Exon-Florio Act; 
(v) the statutes, ordinances, administrative decisions and rules and regulations of 
counties, towns, municipalities and other political subdivisions (whether created or 
enabled through legislative action at the federal, state or regional level); (vi) federal and 
state environmental laws; (vii) federal and state land use and subdivision laws; 
(viii) federal and state tax laws; (ix) federal and state laws relating to communications 
(including, without limitation, the Communications Act of 1934, as amended, and the 
Telecommunications Act of 1996, as amended); (x) federal patent, copyright and 
trademark, state trademark and other federal and state intellectual property laws; 
(xi) federal and state racketeering laws, e.g., RICO; (xii) federal and state health and 
safety laws, e.g., OSHA; (xiii) federal and state laws concerning aviation, vessels, railway 
or other transportation equipment or matters; (xiv) federal and state laws concerning 
public utilities; (xv) federal and state labor or employment laws; (xvi) federal and state 
laws and policies concerning (A) national and local emergencies, (B) possible judicial 
deference to acts of sovereign states, and (C) criminal and civil forfeiture laws; (xvii) 
except as set forth in opinion paragraph 6, federal and state banking and insurance laws; 
(xviii) export, import and customs laws; (xix) anti-terrorism orders, as the same may be 
renewed, extended, amended or replaced, and all federal, state and local laws, statutes, 
ordinances, orders, governmental rules, regulations, licensing requirements and policies 
relating to anti-terrorism orders (including, without limitation, Executive Order 13224, 
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effective September 24, 2001); (xx) the USA Patriot Improvement and Reauthorization 
Act of 2005, its successor statutes and similar statutes in effect from time to time, and 
the policies promulgated thereunder and any foreign assets control regulations of the 
United States Treasury Department or any enabling legislation or order relating thereto; 
and (xxi) other federal and state statutes of general application to the extent they 
provide for criminal prosecution (e.g., mail fraud and wire fraud statutes); and in the 
case of each of the foregoing, all rules and regulations promulgated thereunder or 
administrative or judicial decisions with respect thereto. 

B. We express no opinion with respect to (i) the truth of the factual 
representations and warranties contained in any of the Transaction Documents, (ii) the 
effect of the law of any jurisdiction other than the State of New York which limits the 
rates of interest legally chargeable or collectible, or (iii) any document, instrument or 
agreement other than the Transaction Documents, regardless of whether such 
document, instrument or agreement is referred to in the Transaction Documents. 

C. We express no opinion with respect to the effect that the introduction 
of extrinsic evidence as to the meaning of any Transaction Document may have on the 
opinions expressed herein. 

D. Our opinions set forth in opinion paragraphs 2 and 3 above are subject 
to (i) the effect of any applicable bankruptcy, insolvency, reorganization, moratorium or 
similar law affecting creditors’ rights generally, including, without limitation, fraudulent 
transfer or fraudulent conveyance laws; (ii) the effect of public policy considerations, 
statutes or court decisions which may limit rights to obtain exculpation, indemnification 
or contribution (including, without limitation, provisions indemnifying a party against 
liability for its own wrongful or negligent acts, indemnification regarding violations of 
the securities laws and indemnification for losses resulting from a judgment for the 
payment of any amount other than in United States dollars); and (iii) the effect of 
general principles of equity (including, without limitation, concepts of materiality, 
reasonableness, good faith and fair dealing) and the availability of equitable remedies 
(including, without limitation, specific performance and equitable relief), regardless of 
whether considered in a proceeding in equity or at law. 

E. No opinion is expressed herein with respect to the validity or 
enforceability of (i) any provision contained in the Transaction Documents allowing 
any party to exercise any remedial rights without notice to the Company, (ii) any waiver 
of demand or notice by the Company, or any waiver of any rights or any defense which 
as a matter of law or public policy cannot be waived, (iii) any provisions contained in 
the Transaction Documents purporting to establish evidentiary standards, (iv) any 
provision of the Transaction Documents which purports to establish the subject matter 
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jurisdiction of the United States District Court to adjudicate any controversy related to 
any of the Transaction Documents, (v) any provision of the Transaction Documents 
which purports to entitle any person or entity to specific performance of any provision 
thereof, (vi) any provision of the Transaction Documents which requires a person or 
entity to cause another person or entity to take or to refrain from taking action under 
circumstances in which such person or entity does not control such other person or 
entity, or (vii) any provision of the Transaction Documents providing for the 
effectiveness of service of process by mail in any suit, action or proceeding of any 
nature arising in connection with or in any way relating to any Transaction Document. 

F. No opinion is expressed herein with respect to the validity or 
enforceability of any provision of the Transaction Documents insofar as it purports to 
effect a choice of governing law or choice of forum for the adjudication of disputes, 
other than (i) the enforceability by a New York State court under New York General 
Obligations Law Section 5-1401 of the choice of New York State law as the governing 
law of the Transaction Documents (subject, however, to the extent limited by the 
Constitution of the United States and by Section 1-105(2) of the New York Uniform 
Commercial Code), and (ii) the enforceability by a New York State court under New 
York General Obligations Law Section 5-1402 of New York State courts as a non-
exclusive forum for the adjudication of disputes with respect to the Transaction 
Documents. 

G. With respect to our opinion set forth in opinion paragraph 1, with your 
permission, we are relying solely and without independent investigation on our review 
and examination of the Good Standing Certificates. 

H. For purposes of our opinion set forth in opinion paragraph 2, we have 
assumed, with your permission, that the term “Additional Covenant” (as used in 
Section 9.9 of the Purchase Agreement) is limited to a financial covenant in respect of 
the financial condition of the Company that can be ascertained through the application 
of a specified numerical financial test or other specified numerical financial criteria. 

I. For purposes of our opinion expressed in opinion paragraph 6, we have 
assumed, with your permission, that: (i) the information contained in each Purpose 
Statement is true, correct, accurate and complete on the date hereof, and (ii) on the date 
hereof and in conjunction with the issuance of the Notes, the Company shall repay 
obligations under the Credit Agreement, dated as of June 26, 2009, among the 
Company, the banks and other financial institutions parties thereto (collectively, the 
“Lenders”) and JPMorgan Chase Bank, N.A., as administrative agent for the Lenders, 
as acceded to pursuant to the Accession Agreement, dated as of July 1, 2009, among 
the Company, JPMorgan Chase Bank, N.A., as administrative agent for the Lenders, 
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and Citibank, N.A., in an aggregate principal amount of $67,000,000.  In rendering the 
opinion expressed in opinion paragraph 6, we have relied solely, and without any 
further investigation, on a certificate of the Chief Financial Officer of the Company, 
dated the date hereof, as to certain certifications or representations regarding, among 
other things, the current market value of “margin stock” (within the meaning of 
Regulation U or Regulation X of the Board of Governors of the Federal Reserve 
System and as used herein, “margin stock”) that serves as direct or indirect security for 
the Company’s obligations under the Notes and other “credit” (within the meaning of 
Regulation U or Regulation X of the Board of Governors of the Federal Reserve 
System and as used herein, “credit”) extended to the Company, and the loan value of all 
assets of the Company not consisting of margin stock that serve as direct or indirect 
security for the Company’s obligations under the Notes and other credit extended to 
the Company.  

J. We express no opinion as to the effect on our opinion expressed in 
opinion paragraph 6, to the extent that any Note may be deemed to constitute margin 
stock in the hands of any Purchaser.  We further express no opinion in opinion 
paragraph 6 on the effect of Regulation T of the Board of Governors of the Federal 
Reserve System on any person other than a Purchaser. 

K. Without limiting the generality of any limitation, qualification or 
condition expressed elsewhere herein, we express no opinion on the matters set forth in 
opinion paragraphs 5 and 6 at any time after the initial issuance and sale of the Notes to 
the Purchasers on the date hereof, and we expressly disclaim any obligation to update 
such opinions after the date hereof.     

L. We understand that the Company is engaged primarily in the business 
of investing in equity and debt securities, including margin stock.  We note that the 
Purchase Agreement contemplates the Company’s execution and delivery to the 
Purchasers of completed and executed Federal Reserve Forms G-3. 

M. No opinion is expressed as to the validity or enforceability of any 
provision of any Transaction Document that (i) requires that waivers or amendments 
must be in writing in so far as it suggests that oral or other modifications, amendments 
or waivers could not be effectively agreed upon by the parties or that the doctrine of 
promissory estoppel might not apply; (ii) waives (a) vague or broadly stated rights, 
(b) future rights, (c) the benefits of statutory, regulatory or constitutional rights, unless 
and to the extent that the statute, regulation or constitution expressly allows waiver, 
(d) unknown future defenses, or (e) rights to damages; (iii) states that rights or remedies 
are not exclusive, that every right or remedy is cumulative and may be exercised in 
addition to any other right or remedy, that the election of some particular remedy does 
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not preclude recourse to one or more others or that failure to exercise or delay in 
exercising rights or remedies will not operate as a waiver of any such right or remedy; 
(iv) imposes penalties, forfeitures, late payment charges or an increase in interest rate 
upon delinquency in payment or the occurrence of a default; (v) appoints one party as 
an attorney-in-fact for an adverse party; (vi) states that time is of the essence; (vii) 
purports to prohibit, restrict or condition the assignment of any agreement or 
instrument to the extent the same is rendered ineffective by Sections 9-406 through 9-
409 of the Uniform Commercial Code as in effect in a relevant jurisdiction; (viii) 
purports to limit the liability of any party thereto to third parties; or (ix) constitutes (or 
is construed to constitute) an agreement to agree. 

N. Our opinions contained herein are limited solely to laws and regulations 
(other than the Excluded Laws) which in our experience are generally applicable to 
transactions in the nature of those contemplated by the Transaction Documents. 

O. With respect to our opinions set forth in opinion paragraph 3 above 
with respect to the Reviewed Agreements, we have not reviewed, and express no 
opinion on, (i) financial covenants or similar provisions requiring financial calculations 
or determinations to ascertain whether there is any breach of or default under such 
provisions or (ii) provisions relating to the occurrence of a “material adverse effect,” 
“material adverse change” or words of similar import.  In addition, our opinions 
relating to the Reviewed Agreements are subject to the effect on the Reviewed 
Agreements of (x) the introduction of extrinsic evidence to interpret the terms thereof 
and (y) any non-written modifications thereof.  Moreover, our opinions relating to 
those agreements are based solely upon the plain meaning of their language without 
regard to interpretation or construction that might be indicated by the laws governing 
those agreements. 

P. We express no opinion as to the effect on our opinions regarding the 
Transaction Documents arising out of the status or activities of, or laws applicable to, 
the Purchasers or any other party, if any, to the Transaction Documents (other than the 
Company under federal or New York law), and, without limiting the foregoing, we are 
not expressing any opinion as to the effect of compliance or non-compliance by such 
parties with any state or federal laws or regulations applicable to the transactions 
contemplated by the Transaction Documents because of the nature of any of their 
businesses. 

Q. Chapter 644 of the Laws of New York, 2008, amended Article 5, Title 
15 of the New York General Obligations Law, Sections 5-1501 et seq. (the “Power of 
Attorney Law”), effective September 1, 2009.   As amended, the Power of Attorney 
Law, among other things, specifies the requirements for the effectiveness of powers of 
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attorney executed by individuals in the State of New York, and further provides that 
the execution of a power of attorney by a principal revokes all prior powers of attorney 
executed by such principal.  Accordingly, we express no opinion as to the effect of the 
Power of Attorney Law on any of the opinions expressed herein, or as to the Power of 
Attorney Law’s applicability to, or effect on, the Transaction Documents or the 
transactions contemplated thereby. 

Without limiting any of the other limitations, exceptions and 
qualifications stated elsewhere herein (including, without limitation, qualification 
paragraph A with respect to Excluded Laws), we express no opinion with regard to the 
applicability or effect of the law of any jurisdiction other than, as in effect on the date 
of this opinion letter, (i) the internal laws of the State of New York, and (ii) the federal 
laws of the United States. 

This opinion letter deals only with the specified legal issues expressly 
addressed herein, and you should not infer any opinion that is not explicitly addressed 
herein from any matter stated in this opinion letter. 

This opinion letter is rendered solely to you in connection with the 
issuance and delivery of the Notes.  At your request, we hereby consent to reliance 
hereon by any transferee of the Notes that is an institutional accredited investor 
pursuant to a transfer that is made in accordance with the express provisions of the 
Purchase Agreement, on the condition and understanding that any such reliance shall 
be subject to the terms and conditions of this opinion letter, and further, without 
limitation of any of the foregoing, that (i) this opinion letter speaks only as of the date 
hereof and shall not be deemed to have been reissued as of any date, (ii) we have no 
responsibility or obligation to update this opinion letter, (iii) we have no responsibility 
or obligation to consider the applicability or correctness of this opinion letter to any 
person or entity other than its original addressees, and (iv) any such reliance by such 
transferee must be actual and reasonable under the circumstances existing at the time of 
transfer, including any changes in the law, facts or any other developments known to or 
reasonably knowable by such transferee at such time.  This opinion letter may not be 
relied upon by you for any other purpose or delivered to or relied upon by any other 
person  (except as permitted in the immediately preceding sentence) without our 
express prior written consent; except that you may furnish a copy of this opinion letter 
for information (but not reliance): (i) to your independent auditors and your attorneys, 
(ii) pursuant to order or legal process of any court or governmental agency, (iii) in 
connection with any legal action to which you are a party arising out of the issuance and 
delivery of the Notes, (iv) to any governmental or regulatory authority having 
jurisdiction over you, including, without limitation, the National Association of 
Insurance Commissioners, and (v) your potential successors and assigns.  This opinion 
letter is rendered to you as of the date hereof and shall not be deemed to have been 
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reissued by any subsequent delivery of a copy hereof, and we assume no obligation to 
advise you or any other person hereafter with regard to any change after the date hereof 
in the circumstances or the law that may bear on the matters set forth herein even 
though the change may affect the legal analysis or a legal conclusion or other matters in 
this opinion letter.   

Very truly yours, 
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Metropolitan Life Insurance Company 
 
Metlife Insurance Company of Connecticut 
 
ING Life Insurance and Annuity Company 
 
ING USA Annuity and Life Insurance Company 
 
ReliaStar Life Insurance Company 
 
Sun Life Insurance and Annuity Company of New York 
 
United of Omaha Life Insurance Company 
 
Companion Life Insurance Company 
 
PHL Variable Insurance Company 
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1. Custody Agreement, dated June 27, 2005, by and between the Company and 
Custodial Trust Company. 

2. Administration Agreement, dated February 28, 2009, between the Company 
and Ultimus Fund Solutions, LLC. 

3. Investment Management Agreement, dated June 27, 2005, by and between the 
Company and Kayne Anderson Capital Advisors, L.P. 

4. Note Purchase Agreement, dated August 13, 2008, between the Company and 
each of the Purchasers listed therein. 

5. Credit Agreement, dated as of June 26, 2009, among the Company, the banks 
and other financial institutions parties thereto (collectively, the “Lenders”) and 
JPMorgan Chase Bank, N.A. as administrative agent for the Lenders, as acceded 
to pursuant to the Accession Agreement, dated as of July 1, 2009, among the 
Company, JPMorgan Chase Bank, N.A., as administrative agent for the 
Lenders, and Citibank, N.A. 

     6. Securities Purchase Agreement, dated March 5, 2010, among the Company and 
 each of the Purchasers listed therein 
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[LETTERHEAD OF VENABLE LLP] 
 
 
 
 
 

March 5, 2010 
 
The Purchasers party to the 
Purchase Agreement referred to below 

 
Re: Kayne Anderson Energy Total Return Fund, Inc. 

 
Ladies and Gentlemen: 
 
  We have served as Maryland counsel for Kayne Anderson Energy Total Return 
Fund, Inc., a Maryland corporation registered under the Investment Company Act of 1940, as 
amended (the "1940 Act"), as a closed-end management investment company (the "Company"), 
in connection with certain matters of Maryland law arising out of the sale and issuance by the 
Company of the following series of its notes (collectively, the "Senior Notes"):  (a) $58,000,000 
aggregate principal amount of 4.15% Series D Senior Unsecured Notes due March 5, 2015, and 
(b) $27,000,000 aggregate principal amount of Floating Rate Series E Senior Unsecured Notes 
due March 5, 2015, pursuant to a Note Purchase Agreement, dated March 5, 2010 (the "Purchase 
Agreement"), by and between the Company and each of the Purchasers listed on Schedule A 
thereto (the "Purchasers").  This firm did not participate in the negotiation or drafting of the 
Purchase Agreement. 
 

This opinion is being delivered to you at the request of the Company in 
connection with Section 4.4 of the Purchase Agreement.  Unless otherwise defined herein, 
capitalized terms used herein have the meanings given to them in the Purchase Agreement. 
 

In connection with our representation of the Company, and as a basis for the 
opinion hereinafter set forth, we have examined originals, or copies certified or otherwise 
identified to our satisfaction, of the following documents (hereinafter collectively referred to as 
the "Documents"): 
 

1. The charter of the Company (the "Charter"), certified by the State 
Department of Assessments and Taxation of Maryland (the "SDAT"); 
 

2. The Amended and Restated Bylaws of the Company (the "Bylaws"), 
certified as of the date hereof by an officer of the Company; 
 

3. A certificate as of March 4, 2010 of the SDAT as to the good standing of 
the Company; 

4. Resolutions adopted by the Board of Directors of the Company (the 
"Resolutions"), relating to (a) the sale and issuance of the Senior Notes and (b) the authorization 
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of the execution and delivery by the Company of the Purchase Agreement and the Notes, 
certified as of the date hereof by an officer of the Company; 
 

5. The Purchase Agreement; 
 

6. 12 Notes, each dated March 5, 2010 (the "Notes"), made by the Company 
to the order of the Purchasers, representing the aggregate principal amount of the Senior Notes; 
 

7. A certificate executed by an officer of the Company, dated as of the date 
hereof; and 
 

8. Such other documents and matters as we have deemed necessary or 
appropriate to express the opinion set forth below, subject to the assumptions, limitations and 
qualifications stated herein. 
 

In expressing the opinion set forth below, we have assumed the following: 
 

1. Each individual executing any of the Documents, whether on behalf of 
such individual or another person, is legally competent to do so. 
 

2. Each individual executing any of the Documents on behalf of a party 
(other than the Company) is duly authorized to do so. 
 

3. Each of the parties (other than the Company) executing any of the 
Documents has duly and validly executed and delivered each of the Documents to which such 
party is a signatory, and such party’s obligations set forth therein are legal, valid and binding and 
are enforceable in accordance with all stated terms. 
 

4. All Documents submitted to us as originals are authentic.  The form and 
content of all Documents submitted to us as unexecuted drafts do not differ in any respect 
relevant to this opinion from the form and content of such Documents as executed and delivered.  
All Documents submitted to us as certified or photostatic copies conform to the original 
documents.  All signatures on all Documents are genuine.  All public records reviewed or relied 
upon by us or on our behalf are true and complete.  All representations, warranties, statements 
and information (other than facts constituting conclusions of law on matters on which we opine 
herein) contained in the Documents are true and complete.  There has been no oral or written 
modification of or amendment to any of the Documents, and there has been no waiver of any 
provision of any of the Documents, by action or omission of the parties or otherwise. 
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The phrase "known to us" is limited to the actual knowledge, without independent 

inquiry, of the lawyers at our firm who have performed legal services in connection with the 
issuance of this opinion. 
 

Based upon the foregoing, and subject to the assumptions, limitations and 
qualifications stated herein, it is our opinion that: 
 

1. The Company is a corporation duly incorporated and existing under and 
by virtue of the laws of the State of Maryland and is in good standing with the SDAT. 

2. The Company has the corporate power to issue and sell the Senior Notes 
and to execute and deliver the Purchase Agreement and the Notes. 

3. The execution and delivery of the Purchase Agreement and the Notes have 
been duly authorized by all necessary corporate action of the Company.  Each of the Purchase 
Agreement and the Notes has been duly executed and, so far as is known to us, delivered by the 
Company. 
 

4. The execution and delivery of the Purchase Agreement will not conflict 
with or constitute a breach of the Charter or the Bylaws, or any Maryland law or regulation, or, 
so far as is known to us, any order of any Maryland governmental authority (other than any law, 
regulation or order in connection with the securities laws of the State of Maryland, as to which 
no opinion is hereby expressed). 
 
 5. No consent of any Maryland governmental authority is required to be 
made or obtained by the Company in connection with the sale and issuance of the Senior Notes 
or the execution and delivery by the Company of the Purchase Agreement and the Notes, except 
such consents as may have been waived or obtained, if any (except that no opinion is expressed 
herein with respect to the applicability or effect of the securities laws of the State of Maryland). 

The foregoing opinion is limited to Maryland law and we do not express any 
opinion herein concerning any other law.  We express no opinion as to the applicability or effect 
of federal or state securities laws, including the securities laws of the State of Maryland, or the 
1940 Act or as to federal or state laws regarding fraudulent transfers.  We note that the Purchase 
Agreement provides that it shall be governed by the laws of a state other than the State of 
Maryland.  To the extent that any matter as to which our opinion is expressed herein would be 
governed by any jurisdiction other than the State of Maryland, we do not express any opinion on 
such matter.  Our opinion expressed in paragraph 4 above is based upon our consideration of 
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only those Maryland laws or regulations and orders of Maryland governmental authorities, if 
any, which, in our experience, are normally applicable to transactions of the type referred to in 
such paragraph.  Our opinion expressed in paragraph 5 above is based upon our consideration of 
only those consents of Maryland governmental authorities, if any, which, in our experience, are 
normally applicable to transactions of the type referred to in such paragraph.  The opinion 
expressed herein is subject to the effect of any judicial decision which may permit the 
introduction of parol evidence to modify the terms or the interpretation of agreements. 

The opinion expressed herein is limited to the matters specifically set forth herein 
and no other opinion shall be inferred beyond the matters expressly stated.  We assume no 
obligation to supplement this opinion if any applicable law changes after the date hereof or if we 
become aware of any fact that might change the opinion expressed herein after the date hereof. 
 

This opinion is being furnished to you solely for your benefit.  Accordingly, 
subject to the following sentences, this opinion may not be relied upon by, quoted in any manner 
to, or delivered to any other person or entity (other than Paul, Hastings, Janofsky, & Walker LLP 
in connection with the opinion to be issued by it of even date herewith relating to the sale and 
issuance of the Notes) without, in each instance, our prior written consent.  This opinion may 
also be relied upon by your successors and assigns who are Institutional Investors (as defined in 
the Purchase Agreement) as if this opinion were addressed to them on the date hereof.  This 
opinion may be delivered (but may not be relied upon by any recipient pursuant to this sentence) 
(i) to potential successors and assigns, (ii) in connection with any judicial or arbitration process, 
and (iii) to any governmental or regulatory authority having jurisdiction over you, including, 
without limitation, the National Association of Insurance Commissioners, in each case, without 
our prior written consent. 

Very truly yours, 
 
 
 
 
 
54085/261905 
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EXHIBIT A —  FORM OF NOTE PURCHASE AGREEMENT 



 

 

AGENCY AGREEMENT, dated as of March 5, 2010 between Kayne Anderson Energy Total 
Return Fund, Inc. (the “Company”), and The Bank of New York Mellon Trust Company, N.A., 
a national banking association, as paying agent (the “Paying Agent”) and the Note Purchasers 
(as defined below). 

RECITALS: 

 A. The Company has authorized the issuance of its senior notes consisting of 

 (i) $58,000,000 aggregate principal amount of 4.15% Series D Senior 
Unsecured Notes due March 5, 2015 (the “Series D Notes”) and  

 (ii) $27,000,000 aggregate principal amount of Floating Rate Series E Senior 
Unsecured Notes due March 5, 2015 (the “Series E Notes,” and together with the 
Series D Notes, the “Notes”). 

pursuant to the Note Purchase Agreement (as may be amended, supplemented, restated or 
otherwise modified from time to time, the “Note Purchase Agreement”), dated as of March 4, 
2010, between the Company and each of the purchasers listed in Schedule A thereto (the “Note 
Purchasers”). 

 B. This Agreement is the Agency Agreement contemplated by Section 14.3 of the Note 
Purchase Agreement. 

Capitalized terms used herein shall have the meanings set forth in Schedule B to the Note 
Purchase Agreement unless herein defined or the context shall otherwise require. 

SECTION 1.  APPOINTMENT OF PAYING AGENT; REPRESENTATIONS AND WARRANTIES. 

(a) The Company hereby appoints the Paying Agent to act, on the terms and 
conditions specified herein, as paying agent for the Company.  The Company and the Paying 
Agent acknowledge and agree that no monies deposited hereunder shall be invested by the 
Paying Agent and that the Paying Agent shall be under no duty or obligation to pay any interest 
or earnings on or with respect to amounts held or deposited hereunder.  The Paying Agent shall 
be under no duty or obligation to collateralize or pledge any security therefor, or to segregate any 
amounts hereunder except as required by law. 

(b) The Paying Agent represents and warrants to the Company and the Registered 
Holders that this Agreement has been or will be, duly authorized, executed and delivered by or 
on behalf of the Paying Agent and is, or upon execution and delivery will be, legal, valid and 
binding obligations of the Paying Agent, enforceable against it in accordance with its terms, 
except as such enforceability may be limited by applicable bankruptcy insolvency, or similar 
laws affecting creditors’ rights generally and by general equitable principles. 



Agency Agreement 

 - 2 -  

SECTION 2. ESTABLISHMENT OF REMITTANCE ACCOUNT. 

The Company hereby directs the Paying Agent to open and maintain for the benefit of 
each Person whose name is registered (the “Registered Holder”) in the register of the Notes 
maintained by the Company (the “Note Register”) and the Paying Agent hereby agrees for the 
benefit of the Registered Holders to open and maintain on the books of the Paying Agent a 
remittance and payment account (the “Remittance Account”) into which the Company will have 
the right, but not the obligation, to deposit cash to be applied solely to the payment of the 
principal of, Make-Whole Amount, Floating Rate Prepayment Amount and/or LIBOR Breakage 
Amount, as applicable, if any, and interest then due and owing from time to time on or in respect 
of the Notes with respect to any prepayment of the Notes under Sections 8.2.1 and 8.2.2 of the 
Note Purchase Agreement.  The Company agrees to promptly furnish to the Paying Agent a copy 
of the current Note Register from time to time and the Paying Agent may conclusively rely on 
such copy.  The Paying Agent further agrees that all sums from time to time deposited in the 
Remittance Account by or on behalf of the Company pursuant to its rights and obligations under 
the Note Purchase Agreement will be held by the Paying Agent in trust solely for the benefit of 
the Registered Holders. 

SECTION 3. PAYMENTS ON PREPAYMENT DATES. 

 (a) Subject to the deposit of funds into the Remittance Account at such times described 
hereinbelow by or on behalf of the Company pursuant to Sections 8.2.1 and/or 8.2.2 of the Note 
Purchase Agreement, the Paying Agent shall pay the principal, Make-Whole Amount, Floating 
Rate Prepayment Amount and/or LIBOR Breakage Amount, as applicable, and accrued and 
unpaid interest on the Notes being prepaid on each prepayment date which, in any such case, 
shall be the date designated therefor on each notice of prepayment of the Company given by the 
Company to the Registered Holders and the Paying Agent pursuant to said Sections 8.2.1 and/or 
8.2.2 of the Note Purchase Agreement, as applicable (the “Prepayment Date”).  Each such 
payment of the amounts to the applicable Registered Holders shall be made from the Remittance 
Account on the relevant Prepayment Date by the Paying Agent. 

In the case of any prepayment of Fixed Rate Notes pursuant to the provisions of 
Section 8.2.1, the Company shall deposit with the Paying Agent not later than 1:00 p.m. New 
York time on the first Business Day prior to the Prepayment Date the aggregate unpaid principal 
amount of all Fixed Rate Notes then being prepaid together with the applicable Make-Whole 
Amount and accrued and unpaid interest on the Fixed Rate Notes to the Prepayment Date, which 
deposit shall be accompanied by a copy of the certificate of a Senior Financial Officer required 
by the last sentence of Section 8.2.1.  In the case of any prepayment of Floating Rate Notes 
pursuant to Section 8.2.2, the Company shall deposit with the Paying Agent not later than 
1:00 p.m. New York time on the first Business Day prior to the Prepayment Date the aggregate 
principal amount of all Floating Rate Notes then being prepaid together with the applicable 
Floating Rate Prepayment Amount, LIBOR Breakage Amount, if any, and accrued and unpaid 
interest on such Floating Rate Notes to the Prepayment Date.  In all cases, all notices of the 
Prepayment Date delivered by the Company to the Registered Holders of the Notes shall be 
delivered concurrently by the Company to the Paying Agent. 
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 (b) The Paying Agent shall have no responsibility to obtain wire transfer instructions 
from any Registered Holder.  The Paying Agent understands and agrees that the payment 
instructions set forth in Schedule A to the Note Purchase Agreement shall for purposes of all 
payments on any Prepayment Date be deemed to constitute written notice to the Paying Agent as 
from time to time required by this Section 3 insofar as each of the Registered Holders is 
concerned, unless and until the Paying Agent receives any different payment instructions from 
any such Registered Holder. 

 (c) If the requirements (other than payment of the Notes) of Sections 8.2.1 or 8.2.2, as 
applicable, have been satisfied, upon the deposit of immediately available funds sufficient to 
prepay any Notes pursuant to Sections 8.2.1 and 8.2.2, as applicable (the “Optional Prepayment 
Amount”), with the Paying Agent, interest on such Notes shall cease to accrue as of the 
Prepayment Date and such Notes (or portion thereof then being prepaid) shall no longer be 
deemed to be outstanding for any purpose (including, without limitation, for purposes of 
calculating whether the Company has maintained the requisite Basic Maintenance Test or the 
1940 Act Asset Coverage).  Such Optional Prepayment Amount shall be paid on the Prepayment 
Date by the Paying Agent to the Registered Holders.   

SECTION 4. NOTICES AND REPORTS. 

The Company has delivered to the Paying Agent a copy of the Note Purchase Agreement 
and, promptly upon any amendment thereto or change therein, the Company shall deliver to the 
Paying Agent a copy of the Note Purchase Agreement as so amended or changed.  The Paying 
Agent may rely upon such copy for all purposes of this Agreement.  Notwithstanding the 
foregoing, in the event of any disagreement as between the Company and the Registered Holders 
with respect to the copy of the Note Purchase Agreement delivered by the Company to the 
Paying Agent, the Required Holders may deliver to the Paying Agent a copy of the Note 
Purchase Agreement which, beginning from the time of delivery, the Paying Agent shall rely on 
for all purposes of this Agreement.  The Paying Agent agrees that the notices given by the 
Company to the Paying Agent hereunder may be given or made at the office of the Paying Agent 
at its address set forth in Section 11 hereof.   

SECTION 5.  CONDITIONS OF ACCEPTANCE BY PAYING AGENT. 

It is understood and agreed that the acceptance by the Paying Agent of the agency 
provided for herein is subject to the following conditions: 

 (a) The Paying Agent undertakes to perform such duties and only such duties 
as are specifically set forth in this Agreement and no implied covenants or obligations 
shall be read into this Agreement against the Paying Agent. 

 (b) In acting under this Agreement the Paying Agent shall not be liable except 
for gross negligence or willful misconduct in the performance of its obligations 
hereunder. 
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 (c) The Paying Agent is acting solely as a non-fiduciary agent for the 
Company hereunder and owes no duties to any other Person except as specifically 
provided for herein, and no implied duties shall be read into this Agreement against the 
Paying Agent. 

 (d) The Paying Agent may consult with counsel and the advice or opinion of 
such counsel shall be full and complete authorization and protection in respect of any 
action taken, suffered or omitted hereunder in good faith and in reliance on such advice 
or opinion of counsel. 

 (e) In the absence of gross negligence or willful misconduct on its part, the 
Paying Agent, whether acting directly or through agents or attorneys, shall not be liable 
for any action taken, suffered or omitted or for any error of judgment made by it in the 
performance of its duties under this Agreement.  

 (f) The Paying Agent shall not be liable for any error of judgment made in 
good faith by any of the Paying Agent’s officers unless it shall be proved that the Paying 
Agent was grossly negligent in ascertaining the pertinent facts. 

 (g) The Paying Agent shall be entitled to rely and shall be fully protected in 
acting or refraining from acting upon any communication authorized hereby and upon 
any note, notice, resolution, consent, certificate, affidavit, letter, opinion, telegram, 
teletype, message, statement, order, request, direction or other paper or document 
believed by the Paying Agent to be genuine and to have been signed or presented by the 
proper party or parties.  

 (h) In the event of any dispute among the parties hereto the Paying Agent 
may, in its sole discretion, apply to any court of competent jurisdiction, deposit all funds 
on deposit with the Paying Agent with such court or hold such funds subject to directions 
from such court and interplead all of the other parties hereto. 

 (i) The Paying Agent makes no representation as to, and shall have no 
liability with respect to, the correctness of the recitals in, or the validity, accuracy or 
adequacy of this Agreement (including any schedules hereto), the Notes or any offering 
material used in connection with the offer and sale of the Notes or any other agreement or 
instrument executed in connection with the transactions contemplated herein or in any 
thereof.  

 (j) The Paying Agent shall not invest any funds held by the Paying Agent in 
the Remittance Account. 

 (k) The Paying Agent shall (i) not be bound to ascertain or inquire as to the 
performance or observance of any of the terms, conditions, covenants or agreements of 
the Notes or the Note Purchase Agreement or as to the existence of an event of default 
thereunder or (ii) not be deemed to have notice of a default or event of default under the 
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Note Purchase Agreement unless the Paying Agent is notified of such default or event of 
default in writing addressed to it to at its address set forth in Section 11. 

 (l) In the administration of this Agreement, the Paying Agent may execute 
any of its powers and perform its duties hereunder directly or through agents, subagents, 
custodians, subcustodians, depositories or attorneys and shall not be responsible for 
misconduct or negligence on the part of, or for the supervision of, any agent, subagent, 
custodian, subcustodian, depository or attorney appointed by it with due care hereunder.    

 (m) The Paying Agent shall not incur liability for following the instructions 
herein contained or expressly provided for hereby and in any instance where the Paying 
Agent is subject to the direction of Note Purchasers, the Paying Agent may act at the 
direction of the Required Holders and shall not incur liability for following any such 
directions.   

 (n) None of the provisions contained in this Agreement shall require the 
Paying Agent to advance, expend or risk its own funds in the performance of any of its 
duties or the exercise of any of its rights or powers hereunder.   

 (o) The Paying Agent shall not be obligated to take any legal action hereunder 
that might, in its judgment, involve any expenses or liability, unless it has been furnished 
with indemnity reasonably satisfactory to it. 

 (p) If the Paying Agent renders any service hereunder not provided for in this 
Agreement, or the Paying Agent is made a party to or intervenes in any litigation 
pertaining to this Agreement or institutes interpleader proceedings relative hereto, the 
Paying Agent shall be compensated by the Company for such extraordinary services and 
reimbursed for any and all claims, liabilities, losses, damages, fines, penalties, and 
expenses, including out-of-pocket and incidental expenses and legal fees occasioned 
thereby. 

 (q) The Paying Agent shall not be responsible or liable for any failure or delay 
in the performance of its obligations under this Agreement arising out of or caused, 
directly or indirectly, by circumstances beyond its reasonable control, including, without 
limitation, acts of God; earthquakes; fire; flood; terrorism; wars and other military 
disturbances; sabotage; epidemics; riots; interruptions; loss or malfunctions of utilities, 
computer (hardware or software) or communication services; accidents; labor disputes; 
acts of civil or military authority and governmental action. 

 (r) The permissive right of the Paying Agent under this Agreement to take or 
omit to take any action shall not be construed as a duty. 

 (s) The Paying Agent may request that the Company deliver a certificate 
setting forth the names of individuals and/or titles of its officers authorized at such time 
to take specified actions pursuant to this Agreement, which certificate may be signed by 
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any person authorized to sign such a certificate, including any person specified as so 
authorized in any such certificate previously delivered and not superseded. 

 (t) The Paying Agent, in its individual or any other capacity, may become the 
owner or pledgee of Notes with the same rights it would have if it were not Paying Agent. 

 (u) The Paying Agent has no duty under, pursuant to, or in connection with 
any other agreement, indenture or document, including but not limited to the Note 
Purchase Agreement (except as otherwise expressly provided for herein), or to monitor 
compliance by the Company with the provisions of such agreement, indenture or 
document. 

 (v) The Paying Agent shall have no duty to calculate the amount of any 
payment to be made by it hereunder and may conclusively rely on the Company’s 
determination of any such amounts. 

 (w) Anything in this Agreement to the contrary notwithstanding, in no event 
shall the Paying Agent be liable for special, indirect, punitive or consequential loss or 
damage of any kind whatsoever (including but not limited to lost profits). 

SECTION 6. RESIGNATION OR REMOVAL OF PAYING AGENT; SUCCESSOR PAYING AGENT. 

 (a) The Paying Agent may at any time resign by giving written notice to the Company 
and Registered Holders of such intention on its part, specifying the date on which its desired 
resignation shall become effective; provided, that such date shall not be less than 60 days after 
the giving of such notice by the Paying Agent to the Company and Registered Holders.  The 
Paying Agent may be removed at any time by the filing with it of an instrument in writing signed 
by duly authorized officers of the Required Holders or the Company specifying such removal 
and the date upon which it is intended to become effective.  Such resignation or removal shall 
take effect on the later of the date of the appointment by the Company of a successor agent 
acceptable to the Required Holders and the acceptance of such appointment by the Company and 
the successor agent.  In the event no successor agent acceptable to the Required Holders and the 
Company accepts appointment as paying agent hereunder, the Paying Agent may, in its sole 
discretion, apply to any court of competent jurisdiction, deposit all funds on deposit with the 
Paying Agent with such court or hold such funds subject to directions from such court and 
interplead all of the other parties hereto. 

 (b) In case at any time the Paying Agent shall be removed, or shall become incapable of 
acting, or shall be adjudged bankrupt or insolvent, or shall file a voluntary petition in bankruptcy 
or make an assignment for the benefit of its creditors or consent to the appointment of a receiver 
of all or any substantial part of its property, or shall admit in writing its inability to pay or meet 
its debts as they severally mature, or if a receiver of it or of all or any substantial part of its 
property shall be appointed, or if an order of any court shall be entered approving any petition 
filed by or against it under the provisions of bankruptcy or similar legislation, or if a receiver of 
it or its property shall be appointed, or if any public officer shall take charge or control of it or of 
its property or affairs, for the purpose of rehabilitation, conservation or liquidation, a successor 
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Paying Agent qualified as aforesaid, shall be appointed by the Company (which successor shall 
be acceptable to the Required Holders) by an instrument in writing, filed with the successor 
Paying Agent and the predecessor Paying Agent.  Upon the appointment as aforesaid of a 
successor Paying Agent and acceptance by such successor of such appointment, the Paying 
Agent so succeeded shall cease to be Paying Agent hereunder.  If no successor Paying Agent 
shall have been so appointed and shall have accepted appointment as hereinafter provided within 
30 days, then the Paying Agent may petition any court of competent jurisdiction for the 
appointment of a successor Paying Agent.  Such court may, as it may deem proper, prescribe or 
appoint a successor Paying Agent. 

 (c) Any successor Paying Agent appointed hereunder shall execute, acknowledge and 
deliver to its predecessor, the Registered Holders and the Company an instrument accepting such 
appointment hereunder, and thereupon such successor Paying Agent, without any further act, 
deed or conveyance, shall become vested with all the authority, rights, powers, trusts, 
immunities, duties and obligations of such predecessor with like effect as if originally named as 
Paying Agent hereunder, and such predecessor, upon payment of its compensation and 
reimbursement of its disbursements then unpaid, shall thereupon become obligated to transfer, 
deliver and pay over, and such successor Paying Agent shall be entitled to receive, all monies, 
securities, books, records or other property on deposit with or held by such predecessor as 
Paying Agent hereunder. 

 (d) Any Person into which the Paying Agent may be merged or converted or with 
which it may be consolidated, or any Person resulting from any merger, conversion or 
consolidation to which the Paying Agent shall be a party, or any Person succeeding to all or 
substantially all of the corporate trust paying agency business of the Paying Agent shall be the 
successor Paying Agent under this Agreement without the execution or filing of any paper or any 
other act on the part of any of the parties hereto, anything herein to the contrary notwithstanding. 

SECTION 7.  INDEMNIFICATION. 

The Company shall indemnify, defend and hold the Paying Agent and its directors, 
officers, employees and agents (collectively with the Paying Agent, the “Indemnitees”) harmless 
from and against every loss, liability or expense, including without limitation damages, fines, 
suits, actions, demands, penalties, costs, out-of-pocket expenses, and reasonable legal fees and 
expenses, (collectively, “Losses”), that may be imposed on, incurred by, or asserted against, any 
Indemnitee for or in respect of its (1) execution and delivery of this Agreement (2) compliance or 
attempted compliance with or reliance upon any instruction or other direction upon which the 
Paying Agent is authorized to rely pursuant to the terms of this Agreement and (3) performance 
under this Agreement, except in the case of such performance only and with respect to any 
Indemnitee to the extent that the Loss resulted from such Indemnitee’s gross negligence or 
willful misconduct.  The provisions of this Section shall survive the resignation or removal of the 
Paying Agent and the termination of this Agreement for any reason. 
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SECTION 8. COMPENSATION AND REIMBURSEMENT OF THE PAYING AGENT. 

The Company shall pay the compensation of the Paying Agent at such rates as shall be 
agreed upon from time to time for all services rendered by the Paying Agent hereunder and to 
reimburse the Paying Agent for its expenses (including reasonable legal fees and expenses), 
disbursements and advances incurred in connection with this Agreement.  The obligations of the 
Company to the Paying Agent pursuant to this Section shall survive the resignation or removal of 
the Paying Agent and the satisfaction or termination of this Agreement. 

The Company shall reimburse the Paying Agent upon its request for all reasonable 
expenses, disbursements and advances incurred or made by the Paying Agent in accordance with 
any provision of this Agreement (including the compensation and the expenses and 
disbursements of its agents and counsel and of all persons not regularly in its employ), except 
any such expense, disbursement or advance as may be attributable to its gross negligence or 
willful misconduct. 

SECTION 9. PAYMENT OF TAXES. 

The Company will pay all stamp and other duties, if any, which may be imposed with 
respect to this Agreement or the issuance of the Notes. 

SECTION 10. NOTE PURCHASE AGREEMENT CONTROLLING. 

Anything contained in this Agreement to the contrary notwithstanding, the Note Purchase 
Agreement shall, as among the Company and the holders of the Notes, be controlling and 
nothing herein contained shall be deemed or construed to relieve the Company of, or otherwise 
modify or amend, any of its obligations contained in the Note Purchase Agreement, as the case 
may be, whether with respect to the registration, transfer or exchange of the Notes or otherwise. 

SECTION 11. NOTICES. 

Notices and other communications hereunder shall (except to the extent otherwise 
expressly provided) be in writing and sent (a) by telefacsimile if the sender on the same day 
sends a confirming copy of such notice by a recognized overnight delivery service (charges 
prepaid), or (b) by registered or certified mail with return receipt requested (postage prepaid), or 
(c) by a recognized overnight delivery service (with charges prepaid).  Any such notice must be 
sent (or at such other address as such party shall have specified to each other party in writing): 

 (i) If to the Company: 
 
717 Texas Avenue 
Suite 3100 
Houston, Texas 77002 
Attention: Chief Executive Officer 
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 (ii) if to the Paying Agent: 
 
The Bank of New York Mellon Trust Company, N.A. 
601 Travis Street, 16th Floor 
Houston, Texas 77002 
Attention: Corporate Trust 

 (iii) if to any Registered Holder, at the address designated by such Registered 
Holder pursuant to Section 18 of the Note Purchase Agreement; and 

Notices or communications given in accordance with the terms hereof shall be effective 
only upon actual receipt. 

The Paying Agent shall have the right, but shall not be required, to rely upon and comply 
with instructions and directions sent by e-mail, facsimile and other similar unsecured electronic 
methods by persons believed by the Paying Agent to be authorized to give instructions and 
directions on behalf of the Company.  The Paying Agent shall have no duty or obligation to 
verify or confirm that the person who sent such instructions or directions is, in fact, a person 
authorized to give instructions or directions on behalf of the Company; and the Paying Agent 
shall have no liability for any losses, liabilities, costs or expenses incurred or sustained by the 
Company as a result of such reliance upon or compliance with such instructions or directions.  
The Company agrees to assume all risks arising out of the use of such electronic methods to 
submit instructions and directions to the Paying Agent, including without limitation the risk of 
the Paying Agent acting on unauthorized instructions, and the risk of interception and misuse by 
third parties. 

SECTION 12. BENEFIT OF AGREEMENT. 

This Agreement is solely for the benefit of the parties hereto, their successors and 
assigns, and no other Person shall acquire or have any right hereunder or by virtue hereof. 

SECTION 13. GOVERNING LAW. 

This Agreement shall be construed in accordance with, and the rights of the parties 
shall be governed by, the laws of the State of New York.   

EACH PARTY HERETO HEREBY WAIVES, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY 
JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT 
OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT. 

ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THIS AGREEMENT 
MAY BE BROUGHT IN THE COURTS OF THE STATE OF NEW YORK SITTING IN THE 
BOROUGH OF NEW YORK OR OF THE UNITED STATES OF AMERICA FOR THE 
SOUTHERN DISTRICT OF NEW YORK, AND, BY EXECUTION AND DELIVERY OF 
THIS AGREEMENT, EACH PARTY HEREBY ACCEPTS FOR ITSELF AND (TO THE 
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EXTENT PERMITTED BY LAW) IN RESPECT OF ITS PROPERTY, GENERALLY AND 
UNCONDITIONALLY, THE JURISDICTION OF THE AFORESAID COURTS.  EACH 
PARTY HEREBY IRREVOCABLY WAIVES ANY OBJECTION, INCLUDING, WITHOUT 
LIMITATION, ANY OBJECTION TO THE LAYING OF VENUE OR BASED ON THE 
GROUNDS OF FORUM NON CONVENIENS, WHICH IT MAY NOW OR HEREAFTER 
HAVE TO THE BRINGING OF ANY SUCH ACTION OR PROCEEDING IN SUCH 
RESPECTIVE JURISDICTIONS.  THIS SUBMISSION TO JURISDICTION IS NON-
EXCLUSIVE AND DOES NOT PRECLUDE A PARTY FROM OBTAINING JURISDICTION 
OVER ANOTHER PARTY IN ANY COURT OTHERWISE HAVING JURISDICTION. 

SECTION 14. COUNTERPARTS. 

This Agreement may be executed by the parties hereto in any number of counterparts, 
and by each of the parties hereto in separate counterparts, each of which counterparts, when so 
executed and delivered, shall be deemed to be an original, but all such counterparts shall together 
constitute but one and the same instrument. 

SECTION 15. MODIFICATIONS. 

This Agreement shall not be deemed or construed to be modified, amended, rescinded, 
cancelled or waived, in whole or in part, except by a written instrument signed by a duly 
authorized representative of the party to be charged.  This Agreement may not be modified 
orally. 

SECTION 16. SEVERABILITY. 

In case any provision of this Agreement shall be invalid, illegal or unenforceable, the 
validity, legality and enforceability of the remaining provisions shall not in any way be affected 
or impaired thereby. 

SECTION 17. FORCE MAJEURE. 

In no event shall the Paying Agent be responsible or liable for any failure or delay in the 
performance of its obligations hereunder arising out of or caused by, directly or indirectly, forces  
beyond its control, including, without limitation, strikes, work stoppages, accidents, acts of war 
or terrorism, civil or military disturbances, nuclear or natural catastrophes or acts of God, and 
interruptions, loss or malfunctions of utilities, communications or computer (software and 
hardware) services; it being understood that the Paying Agent shall use reasonable efforts which 
are consistent with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on 
their behalf by their officers thereunto duly authorized, all as of the day and year first above 
written. 
 

KAYNE ANDERSON ENERGY TOTAL RETURN 
FUND, INC. 

By ___________________________________  
Name: ________________________________  
Title: _________________________________  
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 IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on 
their behalf by their officers thereunto duly authorized, all as of the day and year first above 
written. 

THE BANK OF NEW YORK MELLON TRUST 
COMPANY, N.A., as Paying Agent 

By ___________________________________  
Name: ________________________________  
Title: _________________________________  
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This Agreement is hereby accepted and agreed to as of the date thereof. 
 

METROPOLITAN LIFE INSURANCE COMPANY 
 
 
 
By ___________________________________  
 Name: 
 Title: 
 

 
METLIFE INSURANCE COMPANY OF 

CONNECTICUT 
 
By Metropolitan Life Insurance Company,  

Its Investment Manager 
 

By:____________________________ 
Name:  
Title:  
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This Agreement is hereby accepted and agreed to as of the date thereof. 
 
ING LIFE INSURANCE AND ANNUITY COMPANY 
ING USA ANNUITY AND LIFE INSURANCE 

COMPANY 
RELIASTAR LIFE INSURANCE COMPANY 
 
By ING Investment Management LLC, as 

Agent 
 
 

 
By:____________________________ 

Name:  
Title:  
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This Agreement is hereby accepted and agreed to as of the date thereof. 
 

SUN LIFE INSURANCE AND ANNUITY COMPANY 
OF NEW YORK 

 
 
 
By ___________________________________  
 Name: 
 Title: 
 
 
By ___________________________________  
 Name: 
 Title: 
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This Agreement is hereby accepted and agreed to as of the date thereof. 
 

UNITED OF OMAHA LIFE INSURANCE COMPANY 
 
 
 
By ___________________________________  
 Name: 
 Title: 
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This Agreement is hereby accepted and agreed to as of the date thereof. 
 

 
COMPANION LIFE INSURANCE COMPANY 
 
 
 
By ___________________________________  
 Name: 
 Title: 



Agency Agreement 

  [Note Purchase Agreement] 

This Agreement is hereby accepted and agreed to as of the date thereof. 
 

PHL VARIABLE INSURANCE COMPANY 
 
 
 
By ___________________________________  
 Name: 
 Title: 

 

 
 
 



 

 

EXHIBIT A 
 

FORM OF NOTE PURCHASE AGREEMENT 
 




